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FROM THE CHAIR
By Caroline D. Ciraolo

As we enter the 2009 legislative session, every day seems 
to bring more news of declining retirement funds, crashing 
housing markets, lay offs and bankruptcies.  Many of our 
members are either looking for employment or hoping to 
maintain their current positions.  Law school graduates that 
were so hopeful when they began their pursuit of a law degree 
in 2006 are now wondering if they will be able to fi nd a job 
and repay student loans.  Against this backdrop, I spend a lot 
of time wondering how the Taxation Section can help.  While 
we can not solve the country’s economic woes, I believe there 
are ways that we can help our members and those less fortunate 
in our communities.

To begin, we must remember that there are many individu-
als for whom the current economy is nothing new.  They have 
been at the lowest rung of the economic ladder for years and, 
despite a strong work ethic and desire to improve their position, 
have been unable to achieve much of what we take for granted.  
Each year, the Maryland Volunteer Lawyers Service (“MVLS”) 
provides free tax return preparation for low-income families 
and individuals through the Earned Income Tax Credit clinic as 
part of the Baltimore CASH Campaign.  In 2008, MVLS volun-
teers prepared 652 federal and Maryland tax returns, resulting 
in federal tax refunds totaling $1,100,000.  The average Earned 
Income Tax Credit refund for MVLS clients was $1,700.  The 
program also helps low-income taxpayers avoid the high cost 
of predatory “refund anticipation loans” (“RALs”), that carry 
effective interest rates as high as 170%.  The refunds come to 
those most in need and add much needed spending power to 
our communities.  

MVLS receives no special funding for the tax return 
preparation clinic and is experiencing signifi cant shortfalls in 
the clinic budget.  In this time of fi nancial crisis, I ask that you 
donate your time and, if at all possible, your funds to ensure that 

this program continues.  Please send your donations to Mary-
land Volunteer Lawyers Service, One North Charles Street, 
Suite 222, Baltimore, MD 21201. As a § 501(c)(3) nonprofi t 
organization, all contributions to MVLS are tax deductible 
to the fullest extent allowed by law. For further information, 
you may contact MVLS Executive Director Bonnie Sullivan 
at 410-539-6800.

The Section has also formed Maryland’s fi rst U.S. Tax 
Court Pro Bono Program, which encourages members of the 
Maryland State Bar Association to offer pro bono consultation 
services to unrepresented taxpayers at U.S. Tax Court calendar 
calls, during settlement negotiations and in fi nal trial prepara-
tion.  The majority of taxpayers that fi le petitions in the U.S. 
Tax Court appear without representation and are dealing with an 
unfamiliar maze of rules and procedures.  Through the efforts of 
Pro Bono Committee Chair Todd J. Bornstein and Committee 
members Robb A. Longman, W. Randolph Shump and Saul 
B. Abrams, the Section commenced this program in the fall of 
2008, appearing at the November and December calendar calls 
in Baltimore.  The Section will continue its efforts this spring 
and looks forward to expanding its volunteer base.

Next, while those of us fortunate enough to have a job 
may not have a current position available for a Section mem-
ber looking for employment, we can still offer our time and 
our professional network.  Take the time to talk to lawyers 
seeking employment.  Learn about their area of practice and 
experience.  Circulate their information to others who may 
be looking to fi ll a position.  Invite applicants to social and 
networking functions, introduce them to your colleagues and 
get them involved in professional activities.  It is important 
for someone looking for a job to stay involved in the legal 

(continued on Page 2)
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community, and any help you can offer in this regard will be 
greatly appreciated.  

To this end, the Section sponsored several very successful 
events in 2008.  The annual Advanced Tax Institute (“ATI”) 
was held during the fi rst week in November.  The week-long 
program offered a wide variety of educational sessions.  At-
tendees received updates from Maryland, New Jersey, Dela-
ware and Pennsylvania as well as substantive programs on a 
wide variety of topics including federal and state procedures, 
exempt organizations, estates and trusts, real estate, and busi-
ness transactions. 

ATI was followed by the Section’s annual Tax Network-
ing Night on November 13, 2009. Despite the unexpected 
closing of our initial venue less than two weeks prior to the 
event, Member Services/Program Committee Chair Katrina 
Kamantauskas-Holder, Darwin Holder and our multi-tasking 
Secretary/Treasurer Catherine Mary Rafferty were able to relo-
cate to a restaurant across the street from the original venue and 
host an evening that by all accounts was a resounding success.  
Thank you for a job extremely well done.

And to round out the year, on December 4, 2008, the 
Section sponsored its second Symposium at the University 
of Baltimore - "Expanding the Tax Base: Policy, Legality 
and Practicality."  Drawing speakers from across the country 
(Joseph Crosby (COO and Senior Director of COST), Sheldon 
Laskin (counsel to the Multistate Tax Commission), Gerald 
Langbaum (former Counsel to the Comptroller of Maryland), 
and Wallace Hellerstein (author of State Taxation)), and across 
the aisle (State Senator David Brinkley (R) and State Delegate 
Sheila Hixson (D)), the Symposium offered the opportunity 
to discuss tax policy and various legislative proposals.  The 
Symposium drew national attention to the Section and its 
members and an article in State Tax Notes - “House Panel 
Chair: No Combined Reporting Next Session,” thanks to a 
great deal of time and effort by Jessica R. Lubar, our Section 
Chair-Elect, and moderators Jeffrey Markowitz, David De Jong 
and Karen Syrylo.

On March 12, 2009, the Section is sponsoring a joint 
program with the Real Property Section at 6:30 p.m. at That’s 
Amore in Columbia, Maryland.  The program will offer a 
networking reception followed by an educational program on 
issues of interest to both sections.  There is no cost for this 
program and I hope you will attend.  This is a great oppor-
tunity to invite a colleague that may be looking for employ-
ment.  Introduce them to your fellow Section members and get 
them involved in Section activities.  I look forward to seeing 
everyone there.

We have also added an Employment Opportunities page 
to the Section website (http://www.msba.org/sec_comm/

sections/taxation/employment.asp).  Advertising is free to 
all Section members and the Section will remind members 
to view the site on a regular basis.  Our fi rst posting is from 
the Georgetown University Law Center’s Tax Interview Pro-
gram scheduled to occur this spring.  If you have an available 
position, email the information to Katrina Kamantauskas-
Holder at katrina.kamantauskas@holderlaw.com.  I invite 
anyone seeking employment to visit the page and, while 
there, take a moment to review what the Section’s been up 
to this year.

Taking a larger view, I encourage Section members to get 
involved in the legislative process.  The Section’s State Legisla-
tion and Regulatory Proposals Committee reviews tax bills as 
they are introduced and reports this information to the Section 
Council.  If the issue warrants input from the Section, the Com-
mittee will prepare comments to the bill for submission to the 
General Assembly.  Section members will often appear before 
the General Assembly to testify with respect to pending legisla-
tion.  On January 28, 2009, Steven M. Gevarter represented 
the Section in Annapolis by testifying with respect to Senate 
Bill 94, which proposes a new 25% penalty on unpaid sales 
and use tax.  A copy of the Section’s comments is included in 
this edition of Tax Talk.  The Section also proposes legislation 
on matters of interest to its members.  For example, the Sec-
tion has supported legislation drafted by Steven M. Gevarter 
opposing the extraordinary interest rate assessed by Maryland 
on unpaid tax liabilities.  Maryland’s current interest rate is 
thirteen percent (13%), eight percent (8%) higher than the cur-
rent federal rate.  Although the Comptroller has the authority 
to abate interest, this authority is rarely exercised.  In this time 
of shrinking resources, convincing the General Assembly to 
pass legislation that would further reduce the State’s collections 
is, to say the least, an uphill battle.  Nonetheless, the Section 
will continue its efforts to reduce the exorbitant interest rate 
on behalf of Maryland taxpayers.

Looking back, I am proud of what the Section has accom-
plished thus far in its 2008/2009 year and I look forward to an 
active and productive spring.  Some of the exciting programs 
ahead include the annual Irving Shulbank Memorial Dinner on 
May 14, 2009 at the Belvedere Hotel and the Section’s Annual 
Program (tentatively titled “Losses, Bad Debts, Loan Forgive-
ness, Workouts, Bankruptcy-- In Bad Economic Times, How 
To Make The Internal Revenue Code Work For You”) at the 
MSBA Annual Meeting in Ocean City in June.

If you have ideas for improving the Section – its programs 
or methods of communications – please do not hesitate to con-
tact me.  This is your Section and its success depends on your 
involvement.  Thank you for continuing your membership and 
I look forward to working with each of you in 2009.

FROM THE CHAIR...
(continued from Page 1)
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JOINT SECTION NETWORKING EVENT AND PANEL DISCUSSION
Current Development in Real Estate and Taxation in the Changing Economic Times

Co-sponsored by the Maryland State Bar Association’s
Real Property Section and Taxation Section

Location:  That’s Amore 
  10400 Little Patuxent Parkway
  Columbia, Maryland 21044

Date/Time: Thursday, March 12, 2009, 6:30-8:30 pm

What:  One hour of networking followed by a one hour panel discussion
  Appetizers, non-alcoholic drinks, and a cash bar will be provided

Topics:
• Real property tax assessments: appeals and other strategies
• Planning with conservation easements: tax benefi ts and creative planning
• Ways to protect yourself and your investors from title company failure
• Current developments in workouts and foreclosures

Please join the Maryland State Bar Association’s Real Property and Taxation Sections for a Joint Section 
Networking Event and Panel Discussion.  More details and a list of speakers to follow.

The event is free to attend, however, reservations are required!  Please RSVP to: Christopher A. Davis, cdavis@
milesstockbridge.com or 410-385-3611.
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FEBRUARY
26th Estate and Gift Tax Study Group (Bank of America, Baltimore) - 12:30 PM

MARCH
8th Nominations due for 2009 Tax Excellence Award and 2009 J. Ronald Shiff Memorial 
    Pro Bono Award
10th Tax Controversy Study Group (Rosenberg | Martin | Greenberg, LLP, Baltimore) - 9 AM
10th Employee Benefi ts Study Group (Whiteford Taylor, Baltimore) - 12 PM
11th Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM
12th Joint Program with Real Estate Section (That’s Amore, Columbia, MD) – 6:30 PM
17th State Tax Study Group (Ober | Kaler, Baltimore) - 8:30 AM
19th Montgomery / PG County Tax Study Group (Law Offi ce of Mary Beth Beattie, Rockville)
     - 8 AM
26th Estate and Gift Tax Study Group (Bank of America, Baltimore) - 12:30 PM

APRIL
8th Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM
16th Montgomery / PG County Tax Study Group (Fred B. Goldman, PA, Rockville) - 8 AM
21th State Tax Study Group (Ober | Kaler, Baltimore) - 8:30 AM
23th Tax Controversy Study Group (Rosenberg | Martin | Greenberg, LLP, Baltimore) - 9 AM
23th Estate and Gift Tax Study Group (Bank of America, Baltimore) - 12:30 PM

MAY
4th U.S. Tax Court calendar call (S cases) - MSBA U.S. Tax Court Pro Bono Program
12th Tax Controversy Study Group (Rosenberg | Martin | Greenberg, LLP, Baltimore) - 9 AM
12th Employee Benefi ts Study Group (Whiteford Taylor, Baltimore) - 12 PM
13th Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM
14th Annual Irving Shulbank Memorial Dinner and Program (The Belvedere, Baltimore, MD) 
    – 6-9 PM
20th State Tax Study Group (Ober | Kaler, Baltimore) - 8:30 AM
21th Montgomery / PG County Tax Study Group (Location TBA) - 8 AM
28th Estate and Gift Tax Study Group (Bank of America, Baltimore) - 12:30 PM

JUNE
8th U.S. Tax Court calendar call (regular cases) - MSBA U.S. Tax Court Pro Bono Program
10th Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM
10th-14th MSBA Annual Meeting, Ocean City
18th Estate and Gift Tax Study Group (Bank of America, Baltimore) - 12:30 PM
26th 2009 Institute on Nonprofi t Organizations (Ecker Business Training Center, Columbia, MD) 
    - 8:30 a.m. - 4:30 p.m.

Calendar of Events for 2009

Have you visited the Tax Section website lately?  If you are looking for something to do, check the main page for 
information on upcoming events, or visit the Study Groups page for schedules for each of the  Tax Section Study 
Groups.  If you are looking for a job, visit our new Employment Opportunities page (and if you have a position to 

offer, we will post it for you!).  If you are looking for a government contact, the 2008 Maryland Tax Practitioner's Handbook 
is now online.  And we have added additional resource materials such as the combined reporting regulations, handouts from 
IRS meetings, even a video!  It all starts at www.msba.org/sec_comm/sections/taxation.  Use the tabs at the top and right of 
the screen to access even more information.
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Calling For Nominations For The Tax Excellence Award
The Maryland State Bar Association’s Section of Taxation is seeking nominations for the 2009 Tax Excellence 
Award.  The Tax Excellence Award is presented annually to an attorney, law school professor, public offi cial or 
member of the judiciary who exemplifi es professional, academic or public service excellence, integrity, com-
passion and commitment in the areas of practicing, teaching or developing tax law or tax policy.  The Award 
will be presented to the recipient at the Section of Taxation's Annual Irving Shulbank Memorial Dinner and 
Program to be held on May 14, 2009, at the Belvedere Hotel.

If you know an individual who should be considered, please send your nomination by email (jrlubar@venable.
com) or fax (410.244.7742) to Jessica R. Lubar, Chair of the Tax Excellence Award Committee.  You must in-
clude a brief statement as to why you feel the nominee is worthy of consideration.  Nominations forms are avail-
able on the Section's website www.msba.org/sec_comm/sections/taxation/.  Nominations must be submitted 
on or before March 8, 2009.

CALLING FOR NOMINATIONS FOR THE
 J. RONALD SHIFF MEMORIAL PRO BONO AWARD

 The Maryland State Bar Association's Section of Taxation is seeking nominations for the 2009 
J. Ronald Shiff Memorial Pro Bono Award.  The Award is presented annually to an attorney (whether 
in private practice, government, academia, public service or other area) who has demonstrated a 
commitment to providing legal services to low-income taxpayers.  The Award will be presented to the 
recipient at the Section of Taxation’s Annual Irving Shulbank Memorial Dinner and Program to be 
held on May 14, 2009, at the Belvedere Hotel. 

 If you know an individual who should be considered, please send your nomination by email 
(jrlubar@venable.com) or fax (410.244.7742) to Jessica R. Lubar, Chair of the Tax Excellence Award 
Committee.  You must include a brief statement as to why you feel the nominee is worthy of consider-
ation.  Nominations forms are available on the Section's website www.msba.org/sec_comm/sections/
taxation/.  Nominations must be submitted on or before March 8, 2009.

ANNUAL IRVING SHULBANK MEMORIAL 
DINNER AND PROGRAM

Thursday May 14, 2009
Reception: 6:00 p.m.  Dinner: 6:45 p.m.

Belvedere Hotel, 1 E. Chase St., Baltimore, MD 21202
Keynote Speaker: Doug Gansler, MD Attorney General

Includes presentation of the 2009 Tax Excellence Award and the 
J. Ronald Shiff Memorial Pro Bono Award
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FEDERAL TAX TREATMENT OF EMPLOYER-PROVIDED 
HEALTH INSURANCE FOR DOMESTIC PARTNERS

By Brian R. Della Rocca, Esq.

To fully understand the tax treat-
ment of the receipt of employer-pro-
vided health benefi ts by an employ-
ee’s domestic partner (regardless of 
the domestic partner’s gender), one 
must fi rst understand the tax treatment 
of the receipt of employer-provided 
health benefi ts by an employee1,  the 
employee’s spouse, and the employ-
ee’s dependents2. 

Employers can deduct the cost of 
employer-provided health insurance as 
a Section 162 ordinary and necessary 
business expense.  

An employee’s receipt of benefi ts 
from his/her employer constitutes in-
come for purposes of Section 61 of 
the Internal Revenue Code of 1986, as 
amended (the “Code”).  For example, 
but for a specifi c statutory provision, 
the cost of employer-provided health 
insurance coverage would be required 
to be included in an employee’s gross 
income under Section 61(a)(1)3.   

There are three specifi c scenarios 
that could give rise to inclusion of the 
receipt of employer-provided health 
benefi ts in an employee’s gross in-
come: (1) the receipt of employer-pro-
vided coverage (i.e., employer-paid 
premiums); (2) the receipt of benefi ts 
paid to or on behalf of an employee at-
tributable to medical care received by 
the employee, the employee’s spouse, 
or a dependent of the employee (i.e., 
medical expense payment/reimburse-
ment); and (3) the receipt of benefi ts 
from the employer (i.e., short-term 
and long-term disability payments).  

Section 106(a) excludes from the 
gross income of an employee the value 
of employer-provided coverage under 
an accident or health plan.  An “acci-
dent or health plan” is an arrangement 
for the payment of amounts to employ-
ees, employees’ spouses, and employ-
ees’ dependents in the event of personal 
injuries or sickness4.   

An employer’s payment of all or a 

portion of an employee’s health insur-
ance premiums or the contribution of an 
amount to a trust or a fund to be used 
specifi cally for reimbursement of the 
cost of accident and health benefi ts5 is 
excluded from gross income pursuant to 
Section 106(a). 

Section 105(a) provides that, “ex-
cept as otherwise provided,” amounts 
received by an employee from acci-
dent or health insurance for personal 
injuries or sickness are taxable if paid 
by the employer or are attributable to 
employer contributions that have not 
been included in the gross income of 
the employee.  

Section 105(b), however, provides 
that gross income does not include 
amounts referred to in Section 105(a) if 
those amounts are paid, directly or in-
directly, to the employee to reimburse 
the employee for expenses incurred for 
the medical care of the employee, the 
employee’s spouse, or a dependent of 
the employee.  Any medical expense 
claimed as a Section 213 itemized de-
duction cannot be excluded pursuant to 
Section 105.

There lies much confusion between 
the seemingly small differences between 
105(a) and 105(b) but, essentially, the 
exclusion from gross income is allowed 
for the reimbursement of medical ex-
penses that have already been paid by 
the employee and not for an employer’s 
direct payment of those expenses.

Section 104 excludes from gross 
income amounts received by an em-
ployee from accident or health insur-
ance that the employee either paid for 
directly or are attributable to employer 
contributions that were includible in the 
employee’s gross income.

Section 104 excludes the receipt 
of short-term and/or long-term disabil-
ity benefi ts by an employee if: (1) the 
employer-paid premiums were includ-
ed in the employee’s gross income; or 
(2) the employee-paid the premiums 

using after-tax dollars.  Thus, if short 
or long-term disability benefi ts are 
paid with after-tax dollars, the benefi t 
received is not included in that em-
ployee’s gross income.

As most know, federal law does not 
recognize domestic partnerships (or any 
other form of non-married partnership, 
such as civil unions) even if recognized 
by an individual state or jurisdiction of 
the United States.   The result of this 
non-recognition is the loss of the ex-
clusions from gross income contained 
in Sections 104, 105, and 106 for the 
domestic partner.  These exclusions ap-
ply solely to the receipt of coverage/
benefi ts by an employee attributable to 
such employee, the employee’s spouse, 
and the employee’s dependents.  

Section 7 of Title 1 of the United 
States Code defi nes “marriage” as the 
legal union between one man and one 
woman as husband and wife and defi nes 
“spouse” as a person of the opposite sex 
who is a husband or a wife (emphasis 
added).  Domestic partners (whether 
same-sex or opposite-sex) do not “qual-
ify” as a spouse under federal law.  

Tax Treatment of Benefi ts for 
Domestic Partners

Federal law does not extend the ex-
clusions from gross income described 
above to benefi ts received by the em-
ployee from his/her employer for the 
benefi t of his/her domestic partner.  
The typical choice an employee must 
make is whether to provide the benefi t 
to his/her domestic partner (assuming 
the employer allows domestic partner 
benefi ts) and include the value of those 
benefi ts in the employee’s gross income 
or not provide benefi ts to the domestic 
partner.  However, there may be more 
choices that are being overlooked.   

The issue of employer-provided 
benefi ts for unmarried couples in gen-

(continued on Page 21)
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DOMESTIC PARTNERS...
(continued from Page 20)

eral has been addressed by the IRS in 
several private letter rulings.   If the 
employee’s jurisdiction or residence 
recognizes common-law marriage, an 
opposite-sex domestic partnership can 
qualify as common-law spouses if the 
requirements of their jurisdiction are 
met.  This is not available as an option 
in Maryland as common-law marriage 
is not recognized.  

Opposite-sex domestic partners 
may be able to qualify for the exclusions 
as well by seeking dependent treatment 
of the other partner pursuant to Sec-
tion 152.  The IRS has recognized in a 
private letter ruling that, if the require-
ments of Section 152 are met and the 
partnership is not in violation of local 
law, a domestic partner can be treated 
as a dependent. 

According to Section 152, a de-
pendent is an individual who: (1) is 
considered a “qualifying relative”  of 
the employee and has gross income for 
the taxable year less than the exemp-
tion amount of Section 151(d);  (2) re-
ceives over one-half of his/her support 
from the employee; (3) has the same 
principal residence as the employee; 
and (4) is a member of the employee’s 
household for the entire taxable year of 
the employee.   State and local law de-
termines whether or not domestic part-
ners can be considered “a member of a 
household.”   Qualifi cation as a depen-
dent will then extend to the children of 
the domestic partner as well (assuming 
the children meet the other require-
ments of Section 152).

In 2008, legislation was introduced 
in Maryland giving to domestic partners 
visitation rights in hospitals and the 
right to make health care decisions for 
his/her domestic partner where a prop-
erly executed advance medical directive 
is not in place.   This bill, which was ap-
proved by Governor O’Malley on May 
22, 2008, as Chapter 590, contained a 
defi nition of a domestic partnership. 

Section 6-101(a) of the Health–
Gen. Article of the Maryland Code 
defi nes “domestic partnership” as “a 

relationship between two individuals 
who: (1) are at least 18 years old; (2) 
are not related to each other by blood or 
marriage within four degrees of consan-
guinity under civil law rules; (3) are not 
married or in a civil union or domestic 
partnership with another individual; and 
(4) agree to be in a relationship of mu-
tual interdependence in which each in-
dividual contributes to the maintenance 
and support of the other individual and 
the relationship, even if both individuals 
are not required to contribute equally to 
the relationship.”

The domestic partner of an employ-
ee who is a Maryland resident is more 
likely to qualify as a dependent (as-
suming all other requirements are met) 
because of this newly enacted provi-
sion.  If that is the case, the value of the 
employer-provided benefi ts received by 
the domestic partner of such employee 
will be excludible from the employee’s 
gross income.

Conclusion
Many employers in Maryland (and 

throughout the United States) view 
providing domestic partner benefi ts as 
a way to entice new employees and re-
tain old ones.  Purchasing private health 
insurance can be expensive and is fre-
quently denied if the individual seeking 
the benefi t has a preexisting condition.  
Employer-provided coverage is typical-
ly much cheaper and the Health Insur-
ance Portability and Accountability Act 
of 1996 (“HIPAA”) imposes strict rules 
regarding preexisting conditions.  

With the legal recognition of “do-
mestic partnerships” in Maryland, it 
is likely that a domestic partner could 
qualify as a dependent.  That being 
said, if the employee’s domestic part-
ner meets the qualifi cations of Sec-
tion 152, the benefi ts provided to the 
domestic partner would be excludible 
from gross income pursuant to Section 
104, 105 or 106.  If the domestic part-
ner does not qualify as a dependent, 
a fully informed employee may still 
choose to have his/her domestic part-

ner participate in employer-provided 
health insurance even with the added 
income tax burden to the employee. 

An employer trying to determine 
whether to provide these benefi ts to 
its employees can rest assured know-
ing that the cost of providing benefi ts 
to the domestic partner benefi ts will 
likely qualify for the Section 162 de-
duction as an ordinary and necessary 
business expense.  

Brian R. Della Rocca, Esq. is a mem-
ber of the Estate Planning and Probate 
practice group at Stein, Sperling, Ben-
nett, De Jong, Driscoll & Greenfeig, 
P.C., working out of the fi rm’s Rock-
ville, Maryland offi ce.  In addition to 
estate planning and probate, he ad-
vises clients on employee benefi t and 
executive compensation matters.  Mr. 
Della Rocca was chosen as one of 
Maryland’s 2009 Rising Stars by Super 
Lawyer’s Magazine.

Footnotes
1For purposes of employer-provided 
benefi ts, including health insurance cov-
erage, an “employee” is a common-law 
employee, including inactive employ-
ees, retired employees, former employ-
ees, laid-off employees, and employees 
on leaves of absence.  Sole proprietors, 
partners, LLC members and sharehold-
ers in an S Corporation owning more 
than a 2% interest in the corporation are 
not employees.
2As defi ned in Section 152 of the 
Internal Revenue Code of 1986, as 
amended.
3Section 61(a)(1) defi nes “gross in-
come” as “all income from whatever 
source derived, including… compen-
sation for services, including fees, 
commissions, fringe benefi ts, and 
similar items.”
4 See Section 105(e).
5See Treasury Reg. Section 1.106-1.
6 28 U.S.C.A. Section 1738C.

(continued on Page 26)
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PLANNING FOR LIKE-KIND EXCHANGES IN A 
DOWN MARKET – IS NOW THE TIME TO DROP 

BEFORE YOU SWAP?
By James G. Dattaro, Esq.

The on-going downward trend in 
the real estate market should not stop 
investors from planning to use a “like-
kind” exchange when disposing of their 
real estate holdings.  Rather, the cur-
rent slow down in the market provides 
opportunities for implementing plans 
which can be utilized once market 
conditions improve and the pace of 
transactions increases.  The purpose 
of this article is to both provide a 
“primer” of the basic requirements 
for implementing a like-kind ex-
change and to discuss planning op-
portunities in order to properly posi-
tion clients for future transactions.

Background
Section 1031 of the Internal 

Revenue Code of 1986, as amended 
(the “Code”), contains the require-
ments which must be satisfi ed in 
order to execute a tax deferred like-
kind exchange.  To demonstrate the 
advantages of the leveraging made 
available through the use of a 1031 
exchange, assume your client previ-
ously purchased commercial rental 
property with respect to which the 
client has an adjusted cost basis of 
$1,000,000.  Further assume that 
the property’s fair market value is 
now $3,000,000 (down from a high 
$3,500,000 a year ago but still with 
signifi cant appreciation) and that the 
property is subject to an outstanding 
mortgage balance of $500,000.  If the 
client sold the property for $3,000,000, 
the client would pay taxes of approxi-
mately $400,000 on the realized gain of 
$2,000,000 (i.e., assuming a combined 
state and federal capital gains tax of 
20% on the $2,000,000 gain).  The ac-
tual amount of tax would likely be even 
greater as a portion of the gain would 

in many instances be subject to depre-
ciation recapture which is taxed at the 
higher ordinary income tax rates.  For 
purposes of this article, a presumed 
20% rate will be used in any examples.  
After paying off the mortgage, the cli-
ent would have $2,100,000 to reinvest 

in other property ($3,000,000 sales 
proceeds, less $500,000 debt and less 
$400,000 of tax).  By contrast, if the 
client was to set up an exchange to ac-
quire other “qualifying property” worth 
at least $3,000,000, the client could de-
fer paying any of the $400,000 in taxes.  
Assuming a willing lender would loan 
based on a 75% loan-to-value ratio, the 

$400,000 of deferred taxes could be 
used to acquire property worth an ad-
ditional $1,600,000.  In today’s down 
markets, that additional leveraged 
amount would likely yield a high rate of 
return in the future.

The Basics.  
In order to properly effect a like-

kind exchange, there are a number 
of rules to which a taxpayer must 
adhere.  In this regard, the require-
ments of Section 1031 should be 
regarded as absolute in that failure 
to strictly comply with its require-
ments will almost always result in 
the loss of the tax deferment.  

Rule 1.  All Properties Must 
be of Like-Kind.  Both the prop-
erty which your client sells (the 
“Relinquished Property”) and the 
property which the client acquires 
(the “Replacement Property”) 
must be of “like-kind” and ei-
ther held for investment purposes 
or in connection with a trade or 
business (but not property held 
for sale to customers).  Thus, for 
example, a developer generally 
cannot take advantage of Section 
1031 when selling lots since the 
lots are in effect “inventory” and 
thus will not qualify.  The “like-
kind” requirements are, however, 
otherwise broadly applied with 
respect to real estate.  Improved 

or unimproved real estate, rental 
properties, commercial retail or offi ce 
space, condominiums, certain long 
term leases and, under certain circum-
stances, beach houses and vacation 
homes which are held primarily for 
investment and not for personal use1, 

(continued on Page 23)
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all are considered to be of like-kind 
and thus may be exchanged for any of 
these types of properties.  The Inter-
nal Revenue Service (the “Service”) 
has also ruled that development rights 
in a property may be exchanged for a 
fee interest in another property.2  

Unlike real property, many other 
forms of investments do not qualify 
for exchange treatment.  For example, 
stocks, bonds, securities and/or partner-
ship and limited liability company inter-
ests are not considered to be “qualifying 
property” and are specifi cally excluded 
from exchange treatment even if the 
entity’s primary asset is real property.3  

This can create signifi cant problems 
where some of the members of a lim-
ited liability company want to reinvest 
the proceeds from a sale of the entity’s 
real property by exchanging into a new 
property, while the others prefer to pock-
et the cash.  The issue arises because, 
in order to complete an exchange, the 
same taxpayer (i.e., the LLC) must both 
sell the Relinquished Property and ac-
quire qualifying Replacement Property.  
Thus, if the entity were to sell the Relin-
quished Property, the individual mem-
bers generally cannot then reinvest their 
respective shares of the proceeds in one 
or more Replacement Properties; nor 
may a member either exchange his LLC 
membership interest for a membership 
interest in another LLC or for a fee in-
terest in qualifying real property (other 
than all of the membership interests in 
a single member LLC which owns the 
property).4  By carefully planning for a 
“drop and swap,” however, a member 
may nonetheless be able to execute an 
exchange.  This will be discussed in 
greater detail below.

Rule 2. Timing Matters – A 
Lot.  To affect a proper exchange, a 
taxpayer must both (1) identify one or 
more Replacement Properties within 45 
days after the sale of the Relinquished 
Property (the “Identifi cation Period”) 
and (2) acquire the Replacement Prop-
erty within 180 days after the sale of the 
Relinquished Property (the “Replace-

ment Period”).  The two periods run 
concurrently, generally from the clos-
ing date of the sale of the Relinquished 
Property, and should be considered to 
be absolutes, regardless of whether or 
not either date falls on a weekend or a 
holiday, and regardless of whether the 
taxpayer had seemingly valid reasons 
for his or her failure to comply (i.e., dis-
ability, overseas travel, and even death 
do not extend either deadline).  Failure 
to meet either deadline will result in 
the loss of exchange treatment and tax 
will be payable on the sale of the Re-
linquished Property (either in the year 
of the sale or, in certain situations, the 
subsequent year in which the period ex-
pires without having been satisfi ed).

 Rule 3. Identifying the Re-
placement Property.  In order to assure 
compliance with the identifi cation re-
quirement, your client must “unambig-
uously” identify the potential Replace-
ment Property, in writing, and should 
deliver the identifi cation to the Quali-
fi ed Intermediary (discussed below) or 
to the settlement company involved in 
the exchange.  It is important to note 
that several Replacement Properties 
may be exchanged for a single Relin-
quished Property and vice versa.  Once 
identifi ed, Replacement Properties can 
be changed or supplemented at any time 
during the 45-day Identifi cation Period, 
but not after it has expired.  When iden-
tifying the Replacement Property or 
Properties, the following rules apply:

(1)  the taxpayer can identify up 
to three properties without regard 
to their fair market values; or

(2)  the taxpayer can identify 
any number of properties so 
long as their aggregate fair 
market value as determined at 
the end of the Identifi cation 
Period does not exceed 200% 
of the fair market value of the 
Relinquished Property(ies) as 
of the date of sale of the Relin-
quished Property.  

These rules are frequently referred 
to as the “3-property rule” and the 
“200% rule,” respectively.  If a taxpayer 
violates the 200% rule, he or she will 
be deemed to have not identifi ed any 
property and tax will be due on the sale 
of the Relinquished Property (unless the 
taxpayer acquires Replacement Prop-
erty identifi ed during the Identifi cation 
Period which is valued at 95% or more 
of the aggregate fair market value of all 
identifi ed properties – the “95% rule”).  
In addition, any property acquired by 
the taxpayer before the expiration of the 
Identifi cation Period will be treated as 
having been properly identifi ed.  

Rule 4. How Much is 
Enough?  In order to fully defer the tax 
otherwise due on the sale of the Re-
placement Property, the taxpayer must 
satisfy the following two requirements:

(1) the taxpayer must maintain 
or trade up in value; and

(2) the taxpayer must maintain 
or trade up in equity.

Failure to satisfy both require-
ments will not exclude the taxpayer 
from exchange treatment; however, any 
“shortfall” will be taxed on a “dollar for 
dollar” basis (but in no event will the 
taxpayer pay tax on more than the gain 
realized from the sale of the Replace-
ment Property – in other words, you 
can’t end up worse off as a result of a 
failed exchange than if no exchange had 
been attempted).

Looking at the above example, 
in order to defer tax on the entire 
$2,000,000 of gain, the taxpayer must 
acquire Replacement Property which 
in the aggregate has a purchase price 
of at least $3,000,000 and the taxpayer 
must have at least $2,500,000 of equity 
in the Replacement Property at the time 
of acquisition.  If the taxpayer acquired 
property for $2,500,000 with no debt, 
the taxpayer would pay taxes on a non-
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deferred gain of $500,000.  The deferred 
gain is carried over to the Replacement 
Property because a Replacement Prop-
erty’s basis is equal to its cost basis less 
any gain deferred on the fi rst sale.  In this 
case, the Replacement Property’s basis 
would be $1,000,000 (i.e., $2,500,000 
purchase price less $1,500,000 of de-
ferred gain).  The results would be the 
same if the taxpayer acquired Replace-
ment Property for $3,000,000 with debt 
of $2,000,000.  The shortfall in equity is 
treated as though the taxpayer received 
$500,000 of cash (i.e., taxable boot) 
which was not re-invested in the Re-
placement Property.  There is, however, 
no requirement that the amount of debt 
be the same (i.e., the taxpayer could ac-
quire a $5,000,000 Replacement Prop-
erty with debt of $2,000,000 because 
the amount of equity has increased).

Rule 5. Use of a Qualifi ed 
Intermediary.  Under Section 1031, any 
boot (i.e., cash or other non-qualifying 
property) which the taxpayer received 
or is deemed to have received from the 
sale of the Relinquished Property will 
be subject to tax.  In order to provide a 
method for holding the sales proceeds 
where the Replacement Property will 
not be acquired until some time after 
the sale of the Relinquished Property 
(as is almost always the case – a “de-
ferred exchange”), the regulations 
provide a safe harbor where the pro-
ceeds will be held by a “qualifi ed in-
termediary” (a “QI”).  Under the legal 
fi ction created by the regulations, the 
taxpayer assigns the contract to sell the 
Relinquished Property to the QI, which 
is then deemed to have sold that prop-
erty and been paid the proceeds.  After 
the taxpayer identifi es and contracts to 
purchase the Replacement Property, the 
taxpayer assigns that contract to the QI.  
The QI then acquires the Replacement 
Property using the escrowed funds and 
conveys the Replacement Property to 
the taxpayer to complete the exchange.  
The regulations permit direct deeding 
from the taxpayer to the buyer of the 
Relinquished Property and from the 

Replacement Property’s owner to the 
taxpayer in order to avoid multiple as-
sessments of transfer and recordation 
taxes were the properties required to 
actually be transfered through the QI.

To comply with the regulations, 
the taxpayer must enter into an ex-
change agreement with the QI before 
closing on the sale of the Relinquished 
Property.  The QI cannot be a related 
party or affi liate of the taxpayer, nor 
an accountant or attorney which has 
provided professional services to the 
taxpayer during the 2-year period 
prior to the sale of the Relinquished 
Property. Typically, QI’s are title 
companies, settlement attorneys or at-
torneys not otherwise having previous 
business with the taxpayer.  The terms 
of the exchange agreement must not 
allow the taxpayer to have access to 
the funds before the end of the Re-
placement Period (or, earlier, at the 
end of the 45-day Identifi cation Pe-
riod if the taxpayer has failed to iden-
tify the Relinquished Property before 
that time).  The escrowed funds may, 
however, be used by the QI to reim-
burse the taxpayer for any deposits 
required to be paid by the taxpayer 
under the Replacement Property pur-
chase agreement.

Planning for a “Drop and Swap”
As mentioned above, care must be 

taken when attempting to structure a 
like-kind exchange of property held by 
a limited liability company where only 
some of the members desire to re-invest 
the sale proceeds in qualifying Replace-
ment Property.  The Service has fre-
quently taken the position that Section 
1031 will not apply where an entity ei-
ther redeems out those members which 
want the cash prior to sale or distributes 
the Relinquished Property or Replace-
ment Property to those Members who 
want to do the exchange either immedi-
ately before the sale of the Relinquished 
Property or after the acquisition of the 
Replacement Property so that some, but 
not all, of the members can elect (or not 

elect) to do a like-kind exchange.  The 
Service’s argument is that the company 
is the taxpayer which sold the Relin-
quished Property and the member(s) 
are the taxpayer(s) which acquire(s) the 
Replacement Property (i.e., that there 
is no exchange since 1031 requires that 
the same taxpayer exchange the Relin-
quished Property for the Replacement 
Property).  Alternatively, the Service 
has taken the position that either the 
members or the company, as appli-
cable, did not “hold” the Relinquished 
Property or the Replacement Property 
for investment since the property was 
transferred shortly after receipt by the 
member or company).5

It should be noted that the Service 
has had mixed results in both the Tax 
Courts and in the Federal Courts of Ap-
peal with respect to its position.6  To 
combat the Service’s position, taxpay-
ers frequently argue that the transac-
tions involved two separate non-taxable 
events:  fi rst, a non-taxable distribu-
tion of LLC property to a withdrawing 
member7; and second, a tax deferred, 
like-kind exchange by that member.  
The taxpayer’s success will depend on 
being able to establish that the taxpayer 
was acting on his or her own behalf in 
negotiating the sale of his or her share 
of the Relinquished Property.  While 
there is no “bright line” test for estab-
lishing this position, the following fac-
tors have been recognized by both the 
courts and the Service as supporting the 
taxpayer’s position:

(i) Execution and recorda-
tion of a deed from the LLC to 
the withdrawing member of the 
member’s co-tenancy interest 
in the Relinquished Property (a 
“TIC”) well in advance of the 
sale of the Relinquished Prop-
erty.  This tends to demonstrate 
that the distribution was made 
for reasons other than simply to 
accommodate the exchange;
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(ii) Evidence that, subsequent 
to the distribution of the TIC, 
the member truly acted as owner 
of his share of the Relinquished 
Property;

(iii) Acknowledgment by the 
buyer of the member’s TIC (i.e., 
some recognition in either the 
sale documents or in the negoti-
ation process that the buyer was 
dealing with both the LLC and 
the withdrawn member); 

(iv) Evidence that the member 
was actively involved in negoti-
ating the terms of the contract of 
sale;

(v) Evidence that the prop-
erty’s operating income was 
allocated between the with-
drawing member and the LLC 
during the period of time from 
the date of distribution to the 
date of sale (i.e., evidence that 
income was not simply allocat-
ed on the LLC’s books among 
all the members, including the 
withdrawing member);

(vi) Evidence that property 
expenses were paid by both 
the LLC and the withdrawing 
member between the time of 
distribution and the time of sale 
(including closing costs of the 
sale);

(vii) Evidence that the sales pro-
ceeds were allocated and paid to 
both the LLC and the withdrawn 
member (i.e., and not  solely 
paid to the LLC and then divided 
among all of the members in ac-
cordance with their respective 
percentage interests); and

(viii)  Acknowledgment by the 
other members of the direct 
ownership in the property by the 
withdrawing member (i.e., evi-

dence of authorizing resolutions, 
consents, etc.).

While no one factor will likely 
be determinative, one thing is clear – 
the passage of time will surely help.8   
Actions taken immediately prior to or 
after one leg of the exchange will be 
given relatively little weight by either 
the Service or the courts.  Thus, clients 
who are contemplating sales of proper-
ty once the market improves should be 
counseled to take advantage of the cur-
rent down turn in the market in order 
to better position themselves for future 
like-kind exchanges.  Among the steps 
to be taken are the following:

1.  Deeds should be prepared 
to distribute the TIC interests 
from the LLCs to members 
who want to participate in an 
exchange.  Ideally, the deeds 
should be recorded.  Thus, one 
must balance the cost of paying 
any applicable transfer and re-
cordation taxes against the ben-
efi t of the tax deferment under 
Section 1031.  It is worth noting 
that, in addition to putting more 
time between the “drop” and the 
“swap,” by distributing the TIC 
interests now the parties should 
be able to take advantage of to-
day’s lower real property values 
to reduce the amount of these 
transfer taxes.

2.  The withdrawing members 
should immediately commence 
paying their respective pro rata 
shares of the Relinquished Prop-
erty’s operating expenses.  When 
the Relinquished Property is 
ultimately sold, these members 
should also pay their respective 
pro rata shares of any closing 
costs (e.g., commissions, trans-
fer taxes, etc.).

3.  Any income derived from the 
Relinquished Property between 

the time of withdrawal and the 
time of sale should be paid to the 
owners of the TIC’s and the LLC 
as co-owners of the Relinquished 
Property.

4.  All tax returns fi led by the 
LLC and the members should 
refl ect that the withdrawn mem-
bers are no longer members of 
the LLC.  

5.  If there is a management 
agreement with an outside party, 
consideration should be given to 
amending it to refl ect the sepa-
rate TIC interests of the parties.

6.  Authorizing LLC resolutions 
should be prepared whereby all 
of the members consent to and 
acknowledge the distribution 
of the TIC interests to the with-
drawing members.

7.  Once a purchaser of the Relin-
quished Property has been identi-
fi ed, that purchaser should be ad-
vised, in writing, of the identity 
of the withdrawn member(s) as 
co-owner(s) of the Relinquished 
Property and they should be in-
jected into the negotiations con-
cerning the sale.  The purchaser 
should be instructed to address 
all future correspondence to both 
the withdrawn member(s) and to 
the LLC.  The sale contracts and 
ancillary documents should also 
refl ect all of the TIC interests in 
the Relinquished Property.

8.  The settlement attorney or 
the title company handling the 
transaction should be notifi ed 
to prepare settlement state-
ments which refl ect the joint 
ownership of the Relinquished 
Property.  As a practical mat-
ter, this will be required any-

DOWN MARKET...
(continued from Page 24)

(continued on Page 27)



26  •  TAX TALK Winter 2009

Maryland lawmakers are not going 
to raise taxes or adopt combined report-
ing during the 2009 legislative session, 
House Ways and Means Committee 
Chair Sheila Hixson (D) said December 
4 in Baltimore.

Hixson spoke as part of a panel on 
state tax policy jointly sponsored by the 
University of Baltimore Graduate Tax 
Program and the Maryland State Bar 
Association Taxation Section.

The question about combined re-
porting was raised by one of the discus-
sion moderators, Karen Syrylo, a CPA 
and consultant on taxation to the Mary-
land Chamber of Commerce.

"Separate corporate reporting is 
simple if you simply close your eyes and 
let taxpayers do what they will," said 
panelist Walter Hellerstein, the Francis 
Shackelford Distinguished Professor of 
Taxation at the University of Georgia 
Law School.  "Done well, arms-length 
separate reporting is much more com-
plex [than combined reporting]."

Panelist Joe Crosby, chief operat-
ing offi cer and senior director of policy 
for the Council On State Taxation, re-
sponded that some audits in combined 
reporting states have taken many years 
to complete.  By contrast, he said, "there 
is no separate return jurisdiction with 
audits older than fi ve years."

Panelist Gerald Langbaum, who 
recently retired after 33 years with the 
Maryland Offi ce of the Attorney Gen-
eral, including serving as counsel to the 
comptroller, said he knew little about 
combined reporting.

"That's why the legislature created 
the commission to do a study," Lang-
baum said.

Syrylo raised the issue of com-
bined reporting in the context of the 
fi rst meeting of the Maryland Business 
Tax Reform Commission, to which she 
was appointed to represent the cham-

HOUSE PANEL CHAIR: 
NO COMBINED REPORTING NEXT SESSION

By Karen Setze

ber.  Syrylo said that one of the com-
mission's charges is to consider com-
bined reporting.

"Right now, nobody knows" how 
much revenue the state would generate 
from combined reporting, Langbaum 
said.  The suggestion "that if we adopt 
combined reporting that $ 200 million 
will appear in our coffers is foolish.  
Let's see what the likely economic re-
sult will be." 

Another panelist, Sen. David Brin-
kley (R), a member of the Senate Budget 
and Taxation Committee, said the panel 
discussion was much more rational than 
those heard in Annapolis.

"The argument that we're always 
hearing is the emotional aspect: 'those 
evil corporations, they're not paying 
their share,'" Brinkley said.

Establishing a commission is a 
common action for the General Assem-
bly, he said.  "We do that all the time 
when we don't know what to do." 

"We're studying [combined report-
ing] so hard, we're not going to meet 
again until June," said Hixson, a mem-
ber of the commission.

The commission was established 
in 2007 and expanded in 2008 by 
companion bills HB 664 and SB 444, 
which also reduced the income tax 
data that corporations must submit to 
the Offi ce of the Comptroller.  (For HB 
664, see Doc 2008-9751 or 2008 STT 

91-15. For SB 444, see Doc 2008-9747 
or 2008 STT 91-14.)  The commission 
is charged with analyzing the submit-
ted data and making tax reform recom-
mendations to the General Assembly 
and the governor.  The commission is 
required to make an interim report by 
December 15, 2010, and issue its fi nal 
report by December 15, 2011.

Combined reporting is a "fairness 
issue," Hixson said, since some com-
panies are paying corporate income 
tax and some aren't.  "I've been in the 
legislature 30 years," and this solu-
tion to the problem has been raised 
many times.

"Combined reporting won't be 
acted on this session," she said, adding 
that lawmakers will wait for the com-
mission's report. 

Reprinted with permission of Tax Ana-
lysts.  This article originally appeared 
in the December 15, 2008 issue of State 
Tax Notes.

7 See PLRs 9603011, 9431017, 
9231062, 9109060, and 9034048; 
See also PLR 200108010 (allow-
ing exclusion from gross income 
of benefi ts to employee’s domestic 
partner received from a voluntary 
employees’ benefi ciary association 
(VEBA).
8 PLR 200339001.
9  Section 152(d).
10  The current personal exemption is 
$3,650 and is subject to phase-out.
11  See Section 152(d) and Treasury 
Reg. Section 1.152-1(b).
12  See Section 152(f)(3)
13  Senate Bill 566 of 2008.

DOMESTIC PARTNERS...
(continued from Page 21)



TAX TALK  •  27Winter 2009

DOWN MARKET...
(continued from Page 25)

way since the withdrawn 
member’s share of the sale’s 
proceeds must be held by a 
QI (and not paid to either the 
company or to the member di-
rectly) in order to qualify for 
Section 1031.

In closing, while real estate val-
ues have decreased recently, many 
properties still have signifi cant ap-
preciation which, with proper plan-
ning, can be sheltered from taxation 
through the use of a like-kind ex-
change.  Steps should be taken now 
to best position clients who own real 
estate inside an entity.

James G. Dattaro, Esq. is a partner 
with Selzer Gurvitch Rabin & Obec-
ny, Chartered, in Bethesda, Mary-
land.  In addition to advising clients 
on structuring like kind exchanges, 
his areas of practice include taxa-
tion of pass though entities and their 
owners, federal and state tax protests 
and appeals, choice of entity plan-
ning, mergers, acquisitions and other 
transactions, and general business 
and tax planning.

Footnotes:
1 Rev. Proc. 2008-16 (describing re-
quirements for the safe harbor under 
which the IRS will not challenge 
whether a vacation home qualifi es 
as investment property)

2 PLR 200805012

3 IRC § 1031(a)(2)(D)

4 PLR 200118023 (an acquisition of 
all of the interests in a single mem-
ber LLC which owns real property is 
treated as an acquisition of the under-
lying real property); PLR 200807005 
(an acquisition of all of the partner-
ship interests from all of the partners 
in a partnership which owns real prop-
erty is treated as an acquisition of the 
underlying real property)

5 Rev. Rul. 77-337 (property distrib-
uted in liquidation of a corporation 
which was immediately exchanged 
by a shareholder was not held for 
investment); PLR 9645005; TAM 
9818003 (property distributed im-
mediately prior to exchange was not 
held for investment)

6 Chase v. Commission, 92 T.C. 874 
(1989) (exchange treatment disal-
lowed where distribution of an inter-
est in real property was in contraven-
tion of the partnership agreement, 
partnership negotiated and executed 
all sale documents and partnership 
continued to operate the entire prop-
erty prior to sale); Bolker v. Com-
missioner, 81 T.C. 782 (1983), af-
fi rmed 760 F.2d 1039 (9th Cir. 1985) 
(exchange treatment allowed where 
shareholder exchanged property three 

(3) months after receipt in liquida-
tion of corporation – taxpayer, not 
the corporation, negotiated the ex-
change); Mason v. Commissioner, 
TC Memo 1988-273 (court rejects 
Service’s argument that the trans-
action was in substance an imper-
missible exchange of partnership 
interests for real property); Mag-
neson v. Commissioner, 753 F.2d 
1490 (9th Cir. 1985) (court allowed 
tax deferred exchange, holding that 
a contribution to or from a partner-
ship is merely an allowable change 
in ownership). Chase, although 
decided against the taxpayer, is a 
particularly helpful case in laying 
out various elements which would 
support/undermine the taxpayer’s 
claims.

7 IRC § 731 (distributions of prop-
erty by partnerships to partners 
are generally tax free, but tax 
may be triggered if the property 
was contributed by one of the 
partners within seven (7) years 
of the distribution)

8 TAM 9645005 (exchange disal-
lowed in connection with condem-
nation of property where the dis-
tribution was delayed until closing 
was imminent and an agreement 
with the taxpayer required recon-
veyence of property if condemna-
tion did not occur)
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PARTING SHOTS

Tax Networking Night, November 13, 2009; (from left to right) Darwin Holder, Katrina Kamantauskas-Holder, 
Jessica Lubar, Caroline Ciraolo 


